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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

Continuous disclosure obligations 
– a timely reminder

Partner, James Dickson, and Lawyer, 
Jen Tan, discuss the importance of 
companies having systems in place to 
ensure compliance with their continuous 
disclosure obligations and the impact of 
ASIC’s increased scrutiny.

2

amendments to the Protection 
of the Environment Operations 
act 1997 (nSW)

In this article Senior Associate, Mitch 
Coidan reviews NSW changes to the 
reporting of pollution incidents, and the 
penalties to be imposed for breaches. 

Federal Government to review 
australian contract law  

Partner, Anne Freeman explains the 
recently proposed Review of Australian 
Contract Law and the Government’s 
plan to simplify contract law, part of 
the campaign to reduce red tape and 
cost to business.  

Personal liability for 
corporate fault

Partner, Frank Lancione and Lawyer, 
Louise Cooper explain the proposed 
reforms agreed upon in relation 
to the personal criminal liability of 
directors and corporate officers in 
instances of corporate fault.

Crack down on price signalling 
and information disclosure

Senior Associate, Bill Fragos and 
Lawyer, Nicola Caon discuss changes 
to the Competition and Consumer Act 
which are due to come into effect on 
6 June 2012 regarding price signalling 
and information disclosure. 

Optus claims foul play

Partner, Tim Clark and Lawyer, Ivor 
Kovacic summarise the case between 
Optus and the AFL which claimed 
misleading and deceptive conduct in 
relation to remarks made by Andrew 
Demetriou, CEO of the AFL.
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Reasonable steps defence – what is 
required

A company should have a continuous 
disclosure policy managed by a sufficiently 
senior executive designated as the 
disclosing officer, a compliance system 
and an education program. 

The policy needs to identify the 
continuous disclosure requirements and 
circumstances in which the disclosure 
obligations under the ASX Listing Rules 
do not apply, such as withholding 
confidential information that a reasonable 
person would not expect to be disclosed, 
and which satisfies one of the five carve-
outs, for example, where the information 
concerns an incomplete proposal or 
negotiation. “Carve-outs” are often a 
source of disagreement regarding their 
application to particular information so 
executives need to understand how they 
operate so relevant information is not 
dismissed. The policy should provide 
sufficient explanations so executives 
can assess whether to provide various 
information to the disclosing officer, 
including:

“No one is beyond the law”

There has been a significant amount of 
recent media coverage regarding the 
continuous disclosure requirements 
imposed on listed companies. This follows 
on from ASIC issuing $300,000 worth of 
infringement notices to Leighton Holdings 
for continuous disclosure breaches.

ASIC’s chairman, Greg Medcraft, recently 
stated words to the effect that “no one 
is beyond the law, and we have the 
resources to take on the big cases”. 
This message is a timely reminder that 
companies should understand their 
continuous disclosure obligations. The 
key is to have in place a comprehensive 
policy, compliance system and education 
program. A company that has these 
should assess whether their procedures 
are adequate and have systems in place to 
ensure compliance. A company that does 
not have any or all of these must prepare 
and implement them.

Consequences of a breach for 
companies, directors and executives

A breach of the continuous disclosure 
provisions may result in civil penalties (for 
the company, its directors, executives and 
others who are “involved”), compensation 
orders, infringement notices, and 
criminal offences resulting in fines and/or 
imprisonment. These breaches are often 
public and result in an undermining of 
investors’ confidence in the company.

Directors and senior executives are likely 
to be involved in a contravention if they 
were aware, or ought to have been aware, 
of continuously disclosable information. 
An appropriate continuous disclosure 
system is crucial because it is a defence if 
the person involved can prove that they 
took all reasonable steps to ensure, and 
on reasonable grounds believed, that the 
company complied with its continuous 
disclosure obligations. The court will 
also consider whether that person acted 
honestly and whether that person ought 
fairly to be excused, having regard to all the 
circumstances.

Continuous disclosure obligations – a timely 
reminder 
Partner, James Dickson, and Lawyer, Jen Tan, discuss the importance of 
companies having systems in place to ensure compliance with their continuous 
disclosure obligations and the impact of ASIC’s increased scrutiny.
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(in addition to a policy) would assist in 
establishing the reasonable steps defence. 
For example, a policy requiring executives to 
bring materially price-sensitive information 
to the disclosing officer’s attention may 
not have a system to enable executives to 
identify such information. A compliance 
manual should be prepared with appropriate 
explanations, examples and charts so an 
executive can assess the information before 
determining whether to inform the disclosing 
officer. The manual should also address how 
that (and other supporting) information is 
communicated.

Continuous disclosure requirements should 
also be included on the agenda for executive 
meetings to ensure that they are regularly 
considered. 

Executives should also be educated to 
understand what information should be 
filtered and to prevent the disclosing officer 
being inundated with irrelevant information. 
An appropriate education program could 
include:

•	 preparing an outline of the continuous 
disclosure obligations, which can be 
provided to each of the most senior 
executives heading a business unit

•	 attending a meeting with the disclosing 
officer, the executive heading a business 
unit and the company’s lawyers 

to discuss the outline and the 
compliance system and policy

•	 providing a workshop for other 
senior executives that may come 
into contact with price-sensitive 
information to summarise the paper 
and the compliance system.

Given the range of consequences 
associated with a breach of the 
continuous disclosure requirements, 
particularly for company directors and 
executives, having adequate continuous 
disclosure procedures in place will be 
crucial, if and when there comes a time 
that a director or an executive needs to 
rely on the reasonable steps defence.

For further information contact: 

 James Dickson, Partner 
 t  +61 8 8205 3444 
jdickson@piperalderman.com.au

 Jen Tan, Lawyer
 t  +61 8 8205 3395 
jtan@piperalderman.com.au

•	 the disclosure requirements under 
the Corporations Act and the ASX 
Listing Rules and the carve-outs

•	 the involvement of executives in 
ensuring compliance

•	 the consequences for the company 
and its executives for non-compliance

•	 worked examples as guidelines.

An appropriate compliance system 
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Amendments to the Protection of the Environment 
Operations Act 1997 (NSW)
In this article Senior Associate, Mitch Coidan reviews changes in New South 
Wales to the reporting of pollution incidents, and the penalties to be imposed 
for breaches. Of particular note is the 1 July 2012 deadline for holders of 
environmental protection licences.

The Protection of the Environment 
Operations Act 1997 (NSW) (POE Act) 
was enacted by the New South Wales 
Parliament in October 2011. Many of 
the amendments within the POE Act are 
to come into effect throughout 2012, 
commencing on 6 February 2012. It is the 
intention of the POE Act to respond to 
several high profile corporate pollution 
incidents in New South Wales, including 
an ammonia spill at a facility operated by 
Orica in late 2011. 

The amendments are important as 
they increase the responsibility and 
accountability of corporations and 
individuals for the reporting of pollution 
incidents to the Environment Protection 
Authority (EPA) and other relevant 
authorities. The amendments also increase 
the penalties that may be applied to 
corporations and individuals who fail to 
abide by the strict reporting requirement.

On 6 February 2012, it became necessary 
for companies and individuals to 
immediately report a pollution incident 
that causes, or threatens, material harm 
to the environment. The requirements 
to report incidents “immediately” 
amends the previous requirement that 

The amendments to the POE Act increase 
the maximum penalty for a breach to $2m 
for a corporation and $500,000 for an 
individual. Given the recent increase in the 
number of large scale pollution incidents 
in New South Wales, State courts have 
become more willing to impose larger 
penalties, including the maximums, 
to offenders for failing to report (or 
reporting late) a pollution incident that is 
required to be notified.

Under the POE Act, the EPA has 
increased powers to place conditions 
on an environmental protection licence 
requiring a mandatory environmental 
audit and to require the occupier of a 
premises (and any person they reasonably 
suspect of causing a pollution incident) 
to pay for analysis of the human health 
and environmental risks arising from that 
incident.

Commencing on 31 March 2012, all 
environmental protection licence holders 
will be required to publish the pollution 
monitoring data that has been collected 
as a result of a license condition, in 
accordance with section 66(6) of the POE 
Act. This amendment does not apply 
however to any monitoring conducted 

such incidents only be notified “as soon as 
practicable”. The requirement that even 
a threat to the environment should be 
reported immediately, increases the onus 
on corporations and individuals to adopt 
rigid and highly responsive systems for the 
reporting of pollution incidents.

It is also a requirement that pollution 
incidents be notified to the following 
authorities:

•	 the EPA

•	 the local Council

•	 the Minister of Health

•	 the WorkCover Authority

•	 Fire and Rescue New South Wales

•	 any other person directed to be 
notified by the EPA.

Those authorities required to be notified 
of a pollution incident, are to be notified 
verbally, “which may include telephoning the 
EPA on the EPA environment line”, and is to 
be followed by notification in writing within 
seven days of the date on which the incident 
occurred.
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prior to 31 March 2012. This data must 
be publically available on line, or on 
request.

Environmental protection licence holders 
will have until 1 July 2012 to begin 
complying with those environmental 
protection licence requirements, and 
the EPA is currently developing practice 
systems to assist licensees publish their 
monitoring data and a draft of those 
guidelines will be published shortly.

The duty on environmental protection 
licence holders to prepare and implement 
pollution incident response management 
plans, for licensed activities, is outlined in 
the new Part 5.7A of the POE Act. Part 
5.7A has not yet commenced operation, 
however the EPA is presently preparing a 
regulation to specify the contents of the 
plans.

Given the wide ranging amendments 
outlined in the POE Act, it is necessary 
for businesses to be even more vigilant 
in the auditing of the conditions placed 
on their environmental protection 
licences, and to ensure that any actual or 
potential pollution incident is reported 
“immediately” to the relevant authority.

For further information contact: 

 Mitchell Coidan, Senior Associate 
 t  +61 2 9253 9968 
mcoidan@piperalderman.com.au
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applicable pieces of legislation can make 
it difficult to determine the relevant law 
or to predict the outcome in a given case, 
particularly for those without access to 
specialised legal advice. This is especially so 
given that a number of important principles 
such as what materials can be used when 
interpreting written contracts and the 
principle of good faith are not defined and 
provisions affecting general contract law 
can be found in often unexpected pieces of 
legislation. 

The discussion paper suggests that 
differences in laws between jurisdictions 
increase the costs and risks involved 

On 22 March 2012, Attorney-General 
Nicola Roxon released a discussion 
paper to explore the scope for reforming 
Australian contract law. The move comes 
as part of the Government’s campaign to 
reduce red tape and fits into its strategy 
to attempt to further reduce business 
costs and improve Australia’s international 
standing. 

Why the reforms are being considered

At present contract law in Australia is 
governed by a combination of common 
law (derived from English law), equitable 
principles, legislation, the terms of the contract 
in question, and in some cases, international 
instruments. Although the common law 
rules are the same throughout Australia, 
differing State and Territory legislation means 
that some areas of contract law vary by 
jurisdiction. The sheer volume of cases and 

Federal Government to review Australian 
contract law  
Partner, Anne Freeman explains the recently proposed Review of Australian 
Contract Law and the Government’s plan to simplify contract law, part of the 
campaign to reduce red tape and cost to business.

PA e-Bulletin 6 April 2012
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in cross-border transactions both 
domestically and internationally, and some 
say, limit trade flows with countries with 
markedly different legal systems (such as 
three of Australia’s biggest trade partners: 
China, Japan, the Republic of Korea). 

A further issue is whether Australian 
contract law as it currently stands is 
equipped to cope with the digital age and 
the increase in contracting and trade on 
the internet. Purchasing goods and services 
through websites raises real questions as 
to which law applies, and, if Australian law 
applies, whether a contract has even been 
formed. The introduction of the State and 
Territory Electronic Transactions Acts and 
important changes to Australian Consumer 
Law and legislation relating to unfair terms 
in consumer contracts, has gone some way 
to equipping Australians to deal with the 
digital age but there is a long way to go.

The need for reform

The discussion papers considers whether 
Australian contact law could be reformed 
to: 

•	 enhance accessibility, certainty and 
simplicity

•	 set standards of conduct

•	 better support innovation and 
participation in the digital economy

•	 better meet the evolving needs of 
businesses particularly small and medium 
businesses who have less access to 
specialised advice

•	 make the law more elastic through the 
use of gap filling concepts such as ‘good 
faith’, ‘reasonableness’ and ‘adaption 
for hardship’ to promote long-term 
relationships 

•	 harmonise and internationalise contract 
law with a view to facilitating easier 
business relationships across state 
borders as well as with Asia, and making 
Australian law more attractive to parties 
when choosing a system of law to govern 
their contracts which could in turn 
promote Australia as a regional hub for 
financial and commercial arbitration. 

Options for reform

The discussion paper stresses that contract 
law reform is not an “all or nothing” affair 
and the Government hopes to explore three 
possible types of reform, namely:

•	 restatement: consolidating the existing 
law into a single text to increase its 
accessibility, while making only minimal 
changes to the substance of the law

•	 simplification: changing the law to 
eliminate unnecessary complexity 
without attempting a general 
overhaul

•	 full-scale reform: making significant 
changes to the substance of the law.

The changes can then be implemented 
on an opt-in, opt-out or mandatory basis 
depending on which reform objectives 
the Government places greater emphasis 
on. This could take the form of a 
Commonwealth code, model laws in all 
jurisdictions or a non-binding restatement 
of the present law (as exists in the 
United States). There is also the option 
to confine the application of reforms to 
international contracts initially, with a view 
to extending them to domestic contracts 
at a later date. 

Submissions on the paper are to be made 
by 20 July 2012. 

For further information contact: 

Anne Freeman, Partner 
t  +61 2 9253 9934 

afreeman@piperalderman.com.au
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Personal liability for corporate fault
The Commonwealth, States and Territories have agreed to reform the law on 
the personal criminal liability of directors and corporate officers in instances of 
corporate fault. Currently there are hundreds of legislative provisions nationwide 
which attempt to regulate this area, that are inconsistent, apply different 
standards of fault and offer different defences making the area of personal 
criminal liability for corporate fault complex and uncertain. Partner, Frank  
Lancione and Lawyer, Louise Cooper explain the proposed reforms.

On 3 February 2012 the Council of 
Australian Governments (COAG) publicly 
released a report on the progress of each 
of the jurisdictions in implementing the 
proposed reforms. This article considers 
that report and reviews the legislative 
changes that have been made so far. 
Currently, legislation has only been enacted 
in the Australian Capital Territory, New 
South Wales and South Australia. The 
Commonwealth Government released a 
draft bill for comment on 27 January 2012. 
However, most jurisdictions have completed 
an audit of the legislative provisions they 
currently have in place and considered 
whether the provisions need to be amended, 
retained or replaced. 

Aims of the reform

COAG agreed on six principles for director’s 
liability for corporate fault. 

1. Where a corporation contravenes a 
statutory requirement, the corporation 
should be held liable in the first instance.

2. Directors should not be liable for 
corporate fault as a matter of course or 
by blanket imposition of liability across 
an entire Act.

3. A “designated officer” approach to 
liability is not suitable for general 
application.

4. The imposition of personal criminal 
liability on a director for the misconduct 
of a corporation should be confined to 
situations where:

•	 there are compelling public policy 
reasons for doing so

•	 liability of the corporation is not likely 
on its own to sufficiently promote 
compliance

•	 it is reasonable in all the circumstances 
for the director to be liable having 
regard to factors including:

 » the obligation on the corporation, 
and in turn the director, is clear

 » the director has the capacity to  
influence the conduct of the 
corporation in relation to the 
offending

 » there are steps that a reasonable 
director might take to ensure a 
corporation‘s compliance with the 
legislative obligation.

5. Where principle 4 is satisfied and 
directors‘ liability is appropriate, 
directors could be liable where they:

•	 have encouraged or assisted in the 
commission of the offence, or

•	 have been negligent or reckless 
in relation to the corporation‘s 
offending.

6. In addition, in some instances, it may be 
appropriate to put directors to proof 
that they have taken reasonable steps 
to prevent the corporation‘s offending if 
they are not to be personally liable.

COAG agreed that there are compelling 
public policy reasons not to amend 
legislation pertaining to environmental 
protection and occupational health and 
safety.  
 
The Commonwealth

The draft bill, titled the Personal Liability for 
Corporate Fault Reform Bill 2012, covers 
Treasury (non-taxation) legislation and 
makes amendments to the Corporations 
Act 2001, Insurance Contracts Act 1984, 
Foreign Acquisitions and Takeovers Act 
1975 and the Pooled Development 
Finds Act 1992. The Treasury plans to 
release a second draft bill encompassing 
all the proposed amendments to 
Commonwealth legislation in the coming 
months. 

The amendment of most widespread 
relevance is the proposed amendment 
to s 188 of the Corporations Act 2001. 
Section 188 makes company secretaries, 
or directors of proprietary companies 
where there is no company secretary, 
responsible for various administrative 
tasks, such as reporting to ASIC. 
Currently, if a company secretary fails 
to comply with the section they commit 
a criminal offence of strict liability. The 
amendment will alter the consequences of 
contravention to a civil penalty. However, 
the civil penalties for these breaches 
have been increased to ensure adequate 
deterrence remains.  
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South Australia

The South Australian Statutes Amendment 
(Directors’ Liability) Act 2011 commenced 
1 January 2012. The Act amends 25 
statutes, most of them being specific to 
various professions, such as the Opal 
Mining Act 1995, the Health Care Act 2008 
and the Gaming Machines Act 1992. 

A commonly used vicarious liability 
provision has been removed from 17 of 
the statutes. The provision allowed for 
a director to be held criminally liable on 
proof of the company’s offending, subject 
to a defence of due diligence, which 
the director had to prove. Under the 
amendments the director or officer will 
now only be liable if they are found to be 
an accessory to the offence. The general 
law of accessorial liability applies. 

In remaining eight statutes, vicarious 
liability provisions have been retained for 
prescribed offences, those being more 
serious offences that directors should be 
vigilant to prevent. Seven of the remaining 
statutes have added provisions to deal 
with moderately serious offences. These 
provisions place the burden of proof on 
the prosecutor to show that the director:

•	 knew or ought reasonably to have 
known that there was a significant risk 
that an offence would be committed

•	 was in a position to influence the 
conduct of the company in relation to 
the commission of the offence

•	 failed to exercise due diligence to 
prevent the commission of  the offence.

New South Wales

The New South Wales Miscellaneous Acts 
Amendment (Directors’ Liability) Act 2011 
commenced 10 May 2011. The Act amends 
35 statutes, many being specific to an industry 
or profession. 

In many statutes the law has been changed 
from deemed liability to accessorial liability, 
that is the director will only by criminally liable 
if they knowingly authorised or permitted the 
contravention. In others directors’ liability 
for corporate offences has been removed 
altogether, or the number of offences for 
which a director can be potentially found 
liable has been decreased. 

The Act increases the level of liability for 
directors under the Electricity (Consumer Safety) 
Act 2004. As contraventions of this legislation 
can be potentially fatal, directors are now 
strictly liable for any offences, subject to the 
defences of due diligence, lack of knowledge or 
not being in a position of influence. 

Australian Capital Territory

The ACT has enacted the Justice and 
Community Safety Legislation Amendment Act (No. 
4) 2010. This Act only amends one provision 
related to the liability of directors, that being 
s 74 of the Guardianship and Management of 
Property Act 1991. The amendment means 
that now an executive officer of a corporation 
may only be charged with a criminal offence if 
their corporation breaches an injunction order 
from the ACT Civil and Administrative Tribunal 
restraining dealings with property under s 72 of 
the Guardianship and Management of Property Act 
1991.

Conclusions

According to a report dated 5 August 
2011 commissioned by COAG from law 
firm Corrs Chambers Westgarth, the ACT 
and NSW have not met all of the COAG 
principles for reform. Accordingly it is 
possible that there will be further legislative 
changes in the future. The report did not 
analyse the South Australian legislative 
changes because the Bill had not been 
enacted as at the date of the report. 

We predict that directors and corporate 
officers will welcome these changes. Not 
only do the changes relieve some of the 
burden placed on corporate officers, but 
they also set out clearly when criminal 
liability will be imposed on directors for 
corporate fault. It is important to note 
that these changes are only relevant to 
instances where a corporation has, or is 
alleged to have, committed a crime. There 
has been no alteration to the law on 
criminal liability where the director is the 
principal offender.

For further information contact: 

 Frank Lancione, Partner 
 t  +61 8 8205 3359 
flancione@piperalderman.com.au

 Louise Cooper, Lawyer
 t  +61 8 8205 3319 
lcooper@piperalderman.com.au
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The Competition and Consumer Act 
(the Act) introduces prohibitions on 
the disclosure of anti-competitive price-
related information by corporations. 
The Treasurer has defined such 
communications as those ‘between 
competitors which facilitate prices above 
the competitive level and [which] can lead 
to inefficient outcomes for the economy and 
reduce wellbeing for consumers’. 

Regulations are currently being drafted 
which apply to disclosure in relation to 
goods and services provided by ADIs. 

The current law

Unilateral disclosure of anti-competitive 
price-related information is not covered 
by current provisions. Under current 
competition laws, cartel offences and 
actions in restraint of trade require a 
contract, arrangement or understanding 
between competitors. The new provisions 
target unilateral price disclosure and 
further, do not mandate any inquiry into 
the effect or likely impact on the market 
which the disclosure in fact achieves. 

Private disclosure prohibition

Section 44ZZW prohibits a corporation 
from making private disclosures to 
competitors, of information which relates to 
a price for, or a discount, allowance rebate 
or credit:

•	 in relation to goods or services, which 
are supplied or likely to be supplied, or

•	 acquired or likely to be acquired by the 
corporation in market.

The prohibition applies to all price-related 
information, whether it relates to current, 
past or future information. 

A disclosure will be ‘private’ where the 
information is only disclosed to one or more 
competitors or potential competitors in that 
market, and not to any other person. This 
includes:

•	 communications between a 
corporation, and a director, agent or 
employee of a competitor

•	 disclosure of information by a 
corporation to a person in that person’s 

Crack down on price signalling and information 
disclosure
Senior Associate, Bill Fragos and Lawyer, Nicola Caon discuss changes to the 
Competition and Consumer Act which are due to come into effect on 6 June 2012 
regarding price signalling and information disclosure. The Act is currently targeted 
at the banking industry, with the potential for expansion into other areas, including 
petrol distribution. The application of the Act appears to extend to a range of 
services, including retail, wholesale and institutional banking.

capacity as employee or agent of 
another natural person

•	 disclosure by a corporation to 
an intermediary where either the 
corporation or the intermediary 
intends for that party to share the 
information with competitors. 

However, disclosure which is caused 
by something beyond the company’s 
control or by accident will not fall within 
the prohibition. Nor will disclosure 
made ‘in the ordinary course of business’ 
contravene the prohibition.

A disclosure will be ‘private’ where the 
information is disclosed privately, and 
it is irrelevant whether the information 
is already and otherwise in the public 
domain.

General disclosure prohibition

Section 44ZZX prohibits public or 
private disclosure of information if 
made for the purpose of substantially 
lessening competition (SLC purpose). 
The section covers a broad range of 
disclosure, including those relating to 

PA e-Bulletin 10 April 2012
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‘any aspect of the commercial strategy 
of the corporation relating to goods and 
services’.

The section does not require a measure 
of the effect or likely effect of a disclosure 
on competition: it requires only that the 
disclosure was subjectively intended by 
the corporation to have an SLC purpose. 
The SLC purpose need not be the sole 
or dominant purpose, merely substantial. 
The court is given wide powers to 
infer purpose from the conduct of the 
corporation or of any other person or 
from the relevant circumstances. 

Exceptions

There are several exceptions which are 
intended to balance the broad application 
of the two prohibitions. The ACCC may 
grant authorisation, upon application, to 
a corporation for future disclosures of 
information. A corporation may also apply 
under the existing notification regime 
in s 93(1) and receive immunity from 
proceedings in relation to the disclosure.

A number of exceptions apply only to the 
private disclosure prohibition, including 
disclosures made for the purposes of 
joint ventures or corporate work-out 
arrangements. Importantly, disclosure 
‘in the ordinary course of business’ will 
not infringe this prohibition. However, 
it is unclear at this stage how the courts 
will interpret ‘in the ordinary course of 
business’ in this context, given a lack of 
consistent approach by the courts with 
respect to this phrase in other areas of law.

Consequences

A breach will result in the same civil 
penalties as those currently in place for 
other anti-competitive conduct; namely 
the greater of $10 million, three times 
the benefit of the contravening conduct 
or 10% of annual turnover. Actions in 

damages may be commenced by private 
persons and a corporation may be ordered 
to pay compensation.

Summary

What is substantial about the new 
provisions is that unilateral disclosure of 
pricing information is captured; there is no 
requirement of collusion or arrangement 
between the competitors. To cause further 
alarm, the private disclosure prohibition 
is a per se prohibition, meaning there 
is no requirement that the targeted 
communication be made with any intention 
to cause negative market impact, or that 
it actually have a tangible effect on market 
competition.

The Act will have important implications 
for a range of companies which make 
price-related disclosures to the market and 
to competitors, regardless of whether 
such disclosures are made with 
the intention of avoiding anti-
competition provisions.

For further information contact: 

 Bill Fragos, Senior Associate 
 t  +61 8 8205 3446 
bfragos@piperalderman.com.au

 Nicola Caon, Lawyer
 t  +61 8 8205 3417 
ncaon@piperalderman.com.au
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Singtel Optus Pty Ltd v Australian Football 
League [2012] FCA 138

Background

In February 2012, Optus was successful 
in preliminary proceedings in the Federal 
Court brought by the AFL and NRL 
alleging that Optus’ TV Now Service 
infringed the sporting codes’ copyright in 
games broadcast on free-to-air television 
(see article in Piper Alderman’s March 
2012 issue of Ebulletin). Following that 
decision, Andrew Demetriou, CEO of the 
AFL made several remarks including: “the 
thought of Optus deciding to lift our content 
and not pay for it, and pretend and purport 
to be doing it for the customer, is a complete 
disgrace”; and, “they are not paying for it; 
they are lifting it. It is akin to stealing”.

Optus commenced proceedings seeking 
a declaration that the AFL had, in trade 
or commerce, engaged in conduct that 
was misleading or deceptive or likely to 
mislead or deceive and had, therefore, 
contravened section 18 of the Australian 
Consumer Law in the Competition and 
Consumer Act 2010 (Cth). Optus also 
sought injunctions and damages.

Decision

In a short judgement, the court held 
that Optus’ application failed for 
two fundamental reasons. Firstly, Mr 

Demetriou’s comments were not “in trade 
or commerce”. The court recognised a 
distinction, previously approved by the High 
Court, between conduct that is “in respect 
of trade or commerce” compared with 
conduct that is “in trade or commerce”. 
As the comments made by Mr Demetriou 
were statements of his opinion relating 
to the on-going debate surrounding 
intellectual property issues to sports media 
rights in the digital age, it could not be said 
that his comments occurred “in trade or 
commerce”.

The second fundamental problem with 
Optus’ application was that, in determining a 
contravention of section 18 of the ACL, the 
issue is not whether the conduct is truthful, 
but whether the conduct is likely to mislead 
or deceive: that is, to lead one into error. 
In the circumstances, the court considered 
that the statements made by Mr Demetriou 
were opinions honestly held by him, and 
did not purport to be statements of fact. 
His comments, when viewed in the context 
of the Federal Court litigation, were not 
misleading or deceptive.

Implications

This decision highlights the issues 
corporations may encounter when trying to 
seek redress for damage to their business 
reputation caused by the comments of 
others. Unlike individuals, corporations 
generally cannot bring a cause of action 

for defamation due under the uniform 
legislation passed by the States in 2005 
(see e.g. section 9 of the Defamation 
Act 2005 (Vic)). However, as this case 
illustrates, an action for misleading and 
deceptive conduct will not always be an 
appropriate alternative given the difficulty 
in establishing that the other party’s 
conduct was “in trade or commerce”. 
Corporations have another cause of action 
in the tort of injurious falsehood. However, 
the corporation will need to satisfy the 
court that the alleged infringing statement 
is not just false, but there was malicious 
intent on the part of the party making the 
statement. Given the facts in this case, 
it is not at all clear that Mr Demetriou 
maliciously intended to cause Optus any 
reputational harm.

Optus claims foul play
Following Optus’ recent success in legal proceedings brought by the AFL and NRL, 
Andrew Demetriou CEO of the AFL made several remarks about Optus’ TV Now 
Service. Optus commenced proceedings against the AFL (and Mr Demetriou) 
claiming misleading and deceptive conduct in relation to those remarks. The 
decision of Justice Edmonds acts as a reminder of the difficulties in bringing 
actions for misleading and deceptive conduct. Tim Clark, Partner, and Ivor 
Kovacic, Lawyer, summarise this case.
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